At the request of the Boasd, 1 have reviewed the St Clair County Health Department”s
abality %0 iswae emerpency orders relating to the COVD-19 pandemic. | am also writing % address
other questions raised at the September 2, 2021 Board mecting.

The Michigan Public Health Code gives authority 10 the Jocal health officer %0 issee an
emergency order restnicting the gathering of people and establishang “procedures 1 be followed
by persons, inchading a local governmental eatity, during the cpademic % insure contisuation of
essential public health services.™ Dr. Mercatante's quarantine oeder restricts the gathering of
certain people and outlines peocodurcs 10 be followed 10 casure the continuatson of essential public
services, which is consistort with the statute. s 0w opision and the section quoted in the
paragraph, Dr. Mercatante”s actions weee in compliance with the Michigan Public Health Code.

A guestion was raised regarding whether it s a requirerment under Michigan law $at the
bocal health officer declare a state of emergency before issuing am emergency ooder 10 control am
epidemic under the Public Headth Code. This is not required. Instead, the local health officer must
determine that coatrol of an epédemic is necessary to peotect the public health. Dy, Mercatanie
made this determination in her August 20, 2021 quarantine order (wpdated September &, 2021,
collectively the “quarantine ogder™).

Another guestion was raised during the mecting segarding the imerplay between the Public
Health Code and MCL 380.13070 of the Revised School Code, which peolubits the following
disciplinary meassecs under all circumstances, inclading emergencies: corporal punishment,
various types of restraints, and “seclusion, other than emergency seclusion.™ The peohibiions i
this stavute peohibit disciplinary tacties and have nothing to do with a public health emergency.
Courts in other states have addressed sianilar statwtes as it relates to mask mandates and beld that
the statutes do not apply 10 masks as a COVID-19 prevention measure,

Questions were raised about the guarantine order being discriminatory. On Auguwt 23,
2021, the Sith Circsit Court of Appeals decidod Resarrection School v. Hertel, which is sttached.
In that case, the Court held that State of Mickagan's DHHS masks orders were rationally relased
10 a legitimate state interest and, therefore, &d not violate plaisai(¥s’ right to free excrcise, ogqual
protection, substantive due process, freedom of speech, or freedom of association. The platesiffs



also that the DHHS order was an unlawful exercise of authority sed violation of the
Michigan Constitution. The Cowrt demied the plaintiffs’ motion foe a preliminary injenction,
bolding that the plaintiffs’ claims were without merit because the oeders were neutral, of general
applicability, and raticoally related 1o a legitimaie povernment intesest, Le. there was ample
evidence that masks in schools minkesized the spread of COVID-19 and that coatrolling the spread
of COVID-19 was a legitienale stale inerest,

If hallenged, D, Mercatame”s quarantine order will in our opindon also be found to be
rationally related 10 the legitimate government interest in slowing the spread of COVID-19. The
quarantine ceder applies 10 all individuals residing, working. and attending school in St Clair
County. The ceder follows CDC and MDHHS guidance by excluding asymptomatic individuals
who are fully vaccinated or who have had a documented COVID-19 case in the last 50 days,
Moreover, there is evidence that supports different quaraating reles for asymglomatic vaccinated
individuals as e . inased individusl

Fimally, a3 to the enforcement of the quarantine oeder, the Public Health Code requires Dr.
Mercataniec 10 issue a “waming sotice™ 10 any individual who ks known to be or reasonably believed
10 b¢ 3 cammier of COVID-19 and a “health threat 1o others.™ The waming notice requires the
individual 10 cooperate with the quarantine requirements. Michigan law allows for Dr. Mercatante
10 sock two separate court ceders if 2 individual fails %o comply with the waming notice by filing
in Circuit Court:

1. An affidavit requesting an emergency oeder that would rogquire the individual 10 be
taken into custody until a hearing is beld within 72 hours (exchading woekends and
holidays).

2 A petition requesting a court cader roquiring compliance with the statute. A hearing
would be beld no loager thas 14 days after Dy, Mercatante files the petition.

In addition, violation of a health department order is punishable is guilty of a misdemcanor
punishable by impeisonment of up 10 6 months or a fine or $200 or both,

I anticipate that the court orders for enforcement and‘or criminal penaltics would be usod
rarely, if ever, and that receipt of the warning notice itself would be effective in gaining compliance
with quarantines. We represent a sumber of school districts and have pot experienced any
situations where it was necessary 1o pursee penalties.

In short, it is sy opinion that the quarantine order and warning notices issued to individuals
subject 50 a quarantine comply with Mickagan law,
Very tndlly yours,

FLETCHER FEALKO
SHOUDY & FRANCIS, P.C,

& Lt~
A. Fletcher
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OFINION

KAREN NELSON MOORE, Cicult Jadge To cosmol the speead of COVID-19, the
Michigan Department of Health and Human Services ("MDHHS") required that all persoas five
years of age and older wear 3 mask in indoor public setmings, nclading while attiending pablic
and prvate K-12 schools. Plamtiffy Resurrection School, 3 Catholic elementary school is
Lamng Michigan, and two parents with cheldres enrolled al the school, on behalf of thermacives
and their minoe childeen, challenge the mank requiroment as a vielation of their free exercae of
religion, oqual protection, and substantive due process rights.  Sisce Plaintiffs filod swit,
MDHHS bas rescinded almost ol COVID-19 pandemic emergency oeders, incloding the
challenged mask requirement. We bold thar Plaiste(13" challenge to the mask reqeiremest is not
modt, and we AFFIRM the district court’s dendal of Plaintiffs' metion for 2 peclinsinary
njunction on the menss.

L BACKGROUND

A, COVIDAI9 in Michigan

COVID-19 is a novel respirstcry mfoction first Sucovered in December 2019, Siace
then, 925,377 Michigan residonts have been diagnosed with COVID-19 and 20,076 Michigan
residents have died Bom e discase. Mich. COVID-19 Dashboard, Cumulative Coafiemed
Cases mad Deatts Among Confirmed Cases, Mipswww. michigan govicoronavirus®, 9745 7.
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S06-9816] 9517300 Ml (accessod Aug 19, 2021) Alhough young children Bave
been largely spared the worst of the discase’s impact, six children ages 3-14 have died
of COVID-19 in Michigan, Number of COVID-19, Pocowossis end Dyffoerce Decths
by Age of Dearh, Mickigan Ocearfrjemces, MDHHS, hiips Pwww sodch state s us'ost Provisio
i CvdTable ap (sccossed Asg. 19, Q1) and 1280 children ages ©17 have
bees hospitalized  with  COVID-19, COVID  Dam  Tescker,  CDC,
Mips-oovid odo govicovid data trackeraew hospital-admissions (accessed Aug 19, 2001)
Oac-lundred-and-sinty-one childien in Michigan who recovered from COVID-19 west
on o develop Multisysnem Iaflammatory Synsdrome n Chikdrem
("MIS-C™), 3 condition causing inflammation  and  damage 0 organs, MIS.C
Data and Reporting, MDHHS, hmps www michigan gov/coronayires/0,9753,7.406.
K163 98173 10466100 himl (accessed Aug. 19, 2021); see a0 R 162 (Vail AL §7)
(Page 1D #538) (describing MIS-C sad ofher loag-term complications of COVID-19 infection).
Chiddren mfected with COVID-19 can spread the disease 1o their pasents and grandpaceats,
scachers sad schood stafl, and other madically velnersble Michiganders.

COVID-19 peimarily spreads through sitbome pasticles that sccumulste in enclosed
spaces wah inadequate ventilation, respiraony droplets produced when a peron coughs, mecaes,
or talks, and occaviomally throsgh contact with objocts contaminated with the vinus.  fow
COVID- 1% Spreads, COC (Jaly 14, 2021), hatps.www ode govicoronavirus20 19-ncov/prevent -
petting-show-covid-specads html.  Individuals infocted with COVID-19 can speead the
disease while asympiomanc and pee-sympiomat, aod many isdividuals infected with COVID.
19 experoace mild sympioms. See R 14-6 Ex. § (Nathan Furvkaws ot al | Evidence Supporiing
Trensmission of Severe Acute Respiratory Symirome Coromavirns 2 While Fresympromenc ov
Asyopromanic, 26 Emerg. Infoct. Dis. ey 2020)) (Page 1D #297-103). Theae foateres make
COVID-19 difficult 10 conteol.  As & result, eniversal community use of masks s a widely
sccepted method 10 prevent the speead of COVIEMIY, Science Brief Comwnndy Use of
ClothMats s Conrol the Spread of SURSCol-2, CDC  (May 7,
2021), haps www 080 2oV Coronav irus20 19 acov s ende/ s lence-der fs maskng - science-sars:
cov2 himl, despite Plaintiffs' contentions to the coatrary, R, 21 (First Amendad Compl 1% 75~
77) (Page 1D 8648-49)
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Since Plaintiffs filed thew lawssit in October 2000, the Food and Dyeg Administration
("FDA") has authorized theee COVID.19 vaccines for emerponcy use, including cae for use in
persons twelve yoars of age and older. Dyferess COVID-I9 Vaccimes, COC (May 27, 2021),
Mrps.Vwww.cde povicoronavine 20 | S-acovivaccinesdifferent-vaccines Mml.  Two of the
vaccine manufacturers, Plizer BioNTech and Moderna, are testag Bhew vaccines m childres ages
v months 8o cleven yeans old.  Apoceva Mandavilly, o the US, Voccines for the Youmgpest Are
Expected This Fall, Y. Tises (Juse 8, 2021), hmpe/www aytimes com202 10608 healthus-
vaccmes-<hildren-fall ml AdSowgh initially Pfaer-BioNTech hoped 0 apply for emengency
suthecization of the vaccine for chaldren ages five to cleven yewes old s Septersber, and
Modema sometime in the fall, &, the FOA has requessed that the two vaccing mansfacturers
increase the siee of their studios, which may delay the FDA's suthorization of the vaccise for
childeen younger than twelve, see Sheryl Gay Siolberg et al, A7 the F DA s Urging. Pfisers
BioNTech amd Moderna Are Expersing Thesr Tricly for Clidren 5 so 11, NY. Tises (July 26,
2021, hpswww aytimes com/ 202110726/ us polrscs Tda -covid-s moc tne-trals-children hm |

B. Michigan's Mask Requirement

Masks have been a significant part of Mickigan's COVID. 19 response, especially pror 10
the widespecad availabilty of safe and effective vaccines. Begisning o Aprd 27, 2020,
Michigan requived all persons “sble 10 medically toleraste a face covering™ to wear a fxe
covering “when in any enclosed public space.” E.O, 2020-59 § 15a) (Ape. 24, 2020 sev alwo
EO. 2020-147 § | (Jely 10, 2020) {seiterating that all persons ages five and older must wear &
face covering in public excopt in hmited clrcumstances or if medically unable % wear a face
covering).

In propacation for the 2020-2021 school yese, Governor Greiches Whitmer issued the
Mi Safe Schoots Roadmap (“Roadmap™), which outlined safety
recommendations and roquiresients for K-12 schools. M Saf Schools. Mickigae's 2020.21
Retwn 0 Schood Roodmap Oene 19, 2020),
hitps\'www michigan govidocumeaty/'whitmerM1_Safe_Schools_Roadmap FINAL 695392 7.
paf  The Roadnap varied s prescriptions based on the prevalence of COVID:1Y in the
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community and the grade of the sedems. &d m 9.' The Roadnap strongly recommended, but
did not require, stedents i grades K5 10 wowr » face covering in the classecom so long s they
did not come nto contact with studeats i asother clas. AV Safe Schools, at 22, see ol EO.

2020-142 § 2NBXIXE) Umme 30, 2020) (incorporating requisement inlo a executive onder).

On September 25, 220, citing “the higher acidence of [COVID-19] cases among
childeen in recent months™ “the clear efectivensss of masking as mitigation strategy,” and the
“absence of 3 widespread vaccine,” Whitmer issued an exccutive order mandating that chiléren
® grades K-5 alio wear a face covering m clssrooms. £.0. 20204185 § | (Sept. 25, 2000).
A fow days later, the Michigan Supreme Court concluded that the 1945 law uader which
Whitsser had boen msuing executive orders regarding the COVID- 19 pandestic was an improper
delegation of legislative power in violstios of the Michigan Constitetion. Sev I re Cornified
Poeations from Unied States Dist Co, W Dist of Mickigan, S Div., 958 NW2d | (Mxch
2020). MDHHS then sseod an crder reinstating the requrement that children in grades K-4
wear & face covering in the classroom. 1000520 MDHHS Owder §§ 2-3. MDHHS iswed
another neas identical order on October 9, 2020, 100920 MDHHS Ovder. The Ingham Cosnty
Health Department, which incledes Lansing, alio sued its own emergency order requiring all
persons who leave their home o place of residence 1o wear a face covering, incleding children
prades K-35, Ingham Caty. EO. 2020-21 (Oct. 4, 20200, see afso R 162 Ex B. (Vasl AR 99 1)~
22) (Page 1D #539-41) (doscriding the lngham County order). Oa October 23, 2020, the logham
County Healh Depamment resceded s order afer it coafirmed that the MDHHS Osdors
acheded all requirements of the coanty order. A § 25 (Page 1D 2541)

YT Rondmap cormspends 30 the MI Safe Sart Plan, which adepied & six-phase approach 1o respesing he
0 basod on O peevalence of dscwse. | Phase |, 2 sepion by expericacing "{i)acreasing sember of oow cascs
wvary duy. Bhely 1o overwhelm Oor bealih system™ and only cofical infrastaxctore is pormitiod o romain open,
wharras o Phase 6, Be tepeon has commoenity mimvanty wilficest 0 minm e commenty pread a0d rotr<naa
e Med M Sae Swvi 4 Plw 0o Reompape Mckipees Ecomosy, o 2 May 1, 2000}
Mg Swww mubpe povidoounentywhitmearMI_SATE START _PLAN 659875 7p&f When 2 region & la &
St Phase 4. O Readwmap permined schoolds 50 roopen for m-penon aming wilh cotals sefety protacoin A0 Sab
Sohoods, 41 21 In pracvice, Michigen raied o-person K12 imsirection more permissively fhan fhe form of e M|
Sako Stwn Flan and D Roadnnp  The MI Safe Suat plan pesmitiod schooks to soopen S in-penon mraction only
o Phases 3 and 6, MY S Sy, of 2. ad MOHKS pormamod K-8 schooht 1o romam open fae o penes inirucses
Ovon whan 8 pegions were ot he highest ol fevel, 1111520 MOHMS Oosder
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Since thea, MDHHS kas isswod several orders slightly changing the circumstances for
when 2 mask is required. The March 2, 2021 Order, which is the focus of Be parties’ briefing,?

provides in relevant part
T Face mask requirement at gatherings.

(a) All persons panticipating in gathermgs soe required 10 wear & face mask.

(®) As a coadition of gathermg for the purpose of Wansporaton,
Faponaton providers must require all staff sod patross % wee face
masks, and mest eaforce physical distancing amoag all patrons 10 the
extent feasble.

(€) Except a5 provided cliewhere in Shis order, & person seaponsible for &
bsainess, store, office, goversment office, school, organized event, or
ofhor operation, or an agent of sech person, must probidit gatherisgs of
any kind unless the person roquires isdividuals in such gathenngs
(including employees) 10 wear a face mask, and donios ontry or service o
all persoas refusing to wear face masks while gathered.

(d) A person responsble for a business, stoce, office, government office,
whool, cepanired cvent, or other operation, or an agent of such perscn,
may not assume that someons who enters the facility without a face mank
falls within cne of !¢ exceptions specified in section 8 of this ceder,
ncluding the exception for individaaly who cannot modically tolerate &
wearmng & face mask Decouse they fall within a specified exception,
however, may be accopted.

£ Excoptioss to face mamk rogquirements.  Although a face mask i stromgly
oscounnged even for ndividuals sot required 1o wear one (except for children
under the age of 2), the requirement 10 wear 2 fade muk in patherings &
reguired by this order does not appdy %0 individeals who!

(3) Are yousger than 5 years old, ostside of a child care orgaairation or
camp setting (which are sebject 10 requircmnents set ot In section T(e));

() Caanct medically toderate & face mask,

Acteodets scknowledge that MUNMS bas made “mince aliorstons™ to e cxceptions betwor e
108920 MOMNS Order and e 030021 MOMIMS Ovdor, and than, refer %0 “the aedem™ collectively. Meriel &
Nowsdl e B o b Vo leamanco, Sertag B winser sarps b COVID-19 cosen, MDUIES probibined any aca-<momisl
ponsceal care sevvices O mguieed removel of Gice manis, mont spanand wponts, aad iodeor dmiag. 111520
MOHMS Ovder,  Accordegly, we wie “MDNNS Ooders™ 1 refer %0 the sedars leading wp %0 e racaion of 8w

L
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(¢) Are eating or drinking while scatod ot a food srvice establuhment or ot &
peivane residence;

(d) Are exeecising ostdoors asd able 10 consbsoently maiatam 6 feet of
distance feom others,

(¢) Asc swimmng,
(1) Ase recciviag & modical o porsonal care service for which removal of the
face mask is nocessary;

(g) Are asked to semporarily remove a face mask for dentification purposes,

(h) Are communkating with someone who Is deaf. deafblind, or haed of
hearing and whose sbility to see the moeth is casential 10 Communation,

(i) Are sceively engaged ia a pablic safety role, including dut not lisised w
law enforcement, focfighters, or emergency medical persosacl, and
where wearing a face mask would seriously isterfere in the performance

of ther public safety respoasibalitaes,
() Are eagagisg = a religious service;

(k) Are giviag a spooch for broadcast or o an sudience, peovided that the
andionce Is ot Joast 12 foet away from the speaker; oo

(1) Aso participating in a testing program specified in MDHHS's docement

eattied Guidance for Athletics isseed February 7, 2021, and are esgaged

in peactice or competition where the wearing of 3 mank wosld be ussafe.
0302721 MDHHS Oeder. In accordance with Mich. Comp. Laws § 353.2261, "violation of this
order s a misdomeanor puaishable by imgrisonment for not more than 6 moathy, or & fine of not
moee than $20000, or bath.™ Ad § 10e) Furher, MDHNS promulgated emergency relies
stating that a violation of the MDHIHS Ovders camies “a penalty of wp to $1.000 for cach

violation or day thas & violation coatinues” MDHHS Emergency Rules (Oct. 20, 2020)

Ox May 14, 2021, in respossc %0 CDC guidance that felly vaccmated persons »o longer
seod 10 wear & mask in most settings, MDHHS added fally vaccinated persons % the lut of
exceptions 10 B¢ mask requirement. 05142021 MDHHS Ovder. One month later, MDHHS
rescindod almost all COVID-19 pandemic emergency orders, incloding $he challenged mank
requirement, bocause of the reduction m COVID-19 test ponitivity rales, caie rates,
hospitalizations, and desths, the avaslabuliey of COVID:I9 wacciees, the availability of
therapeutics, sech as monocional satibodios, and wanmer weather. 08/1721 MDHHS Onder,
The 06/1 7721 MDHHS Order became effective Jane 22, 2021, &
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MDHHS's rescission coincidod with summer break, which leaves open the question of
what restracticns MDHHS may mpose for the 2021-2022 school year. MDHHS's isterim
geidance for schools recommends thar schoods use maltple prevention strategics, indluding face
masks, 0 lmit tsasmission in school MDHHS, Interim Recommendations for Operating
Schools Safely When There Is COVID.J9 Covosanity Tromsmisdon (Juse 25, 2021)
Mips:Swww michigss gov/documeats’coromavirss COVID-

19 Guidance for Opersting Schools Safely 728838 7.pdf.

Other public-health suthoritics have weighed in oa mitigation measures for in-perioe
odocation for the 2021-22 school year. In comsideration of sew evidence regarding the
B.1.617.2 (Deha) coronavires variast, the CDC's guidsace for K-12 schools now recommends
that all persons wear & mask indoors ot school regardiess of vacomation status.  Guldonoe for
COVID-19  Prewntion  in K-J2 Schools, CDC  (epdated Asg 5, 2021)
Mrps (Nwww ode. govicoronavine2019.ncov commundy schools-childeared - 12 guidance baml
The Americas Academy of Podiatrics ("AAPT) abso recommends that all stedents and staff—
cegardiess of whether they are fully vaccmated sgrinst COVID- |9wwear 3 mask mdoors &
school as » “secessary measurc(] to Emit the community spread of SARS-CoV-2 % masere
schools can remain open and safe foe all students ™ COVID- 19 Gaidance for Safe Schools, Am.
Acad Pediatrics (last updated July 18, 2021), avadlable ot Mips Vsorvices aap ong/en/pages2019.
novel-coconsvinus-covid- | 9-mfectiona/chinical-guidancecovid- | 9-plarning-considerations-
retwrn-40- in-person-education-in-schools’,  Masks, according 10 the AAP, are part of a “muki.
peonged, layered approach™ that sogether “will make in-person lcaening safe and possible ™ M

Some states and Jocalities have adopted useversal mask requirements s Jime with peblic
health authorivies’ recommendations. See, ¢ g, Kalamarco Cnty. Healh Dep't 08/182021
Order (requiring that children in grades K—6 and those providing services %o children in grades
K16 wear a mak in school settisgs), Ky, EO. 2021-585 (Aug. 10, 2021); Cal Dept Pub,
Haalth, COVID-19 Public NHealth Gusdance for K-12 Schoolr in Calfornia,  2000.02
School Year (July 12, 2021), BttpsFwww cdph ca goviProgramyCIDIDC DO Pages/ COVID-
19K 12.Gurdance-2021.22-School- Yearaspx (requirieg that all persons, including childers in
prades K-35, wear masks at school), K12 Schoo! Updates, Del Div. Pob. Health (May 12,
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2021 hps Dooronay ines delaware govischocls-sad-studenty/school-updatey’  (same)  Other
states have recommended, but not requived, students i grades K~12 10 wear masks i school
See. e, Obio Dep't Pub. Heath (uly 26, 2021),
htpa: (coronanires. oblo govistat responsible’'schootv K - 12-School-Guidance. pdf.

Despite the CDC's and the AAF's guidance and the decisions of other states 10 impone
maik cequirements in school, Whitmer has stated that she does sot expect MDHHS 10 hswe &
mask requisement or other pandemic codiers “in e ncar futwe aad maybe not ever” Dave
Boecher & Krivion Joodan Shames, Whwmer: No New Siase Mask Rule Expecied Despise
Updated CDC Guidance, Dur.  Fasx Passs ey 22, 20010
hatpe:www freep com'story mews health 20210727 whaimer-no-acw-state-mak -rule-despite-
updated-cde-guidance/SIES 179001/, Hertel has indicated that she “expect(s] and encourage(s)
schools whee Shey 20 back 10 have mask requirements for kids yosnger than |12 and thowe who
Baven't been vaccinaled ™ MOHHS Dwrector: Sate Urging Schools 1o Mave Mask Mandases for
Kids Under 12 Those Noo Vocoimted, WXYZ-Det.  (uly 22, 200),
mandates-for- ads-usder- 1 2-those-nol-vaccmatod.

C. Plaintiffs’ Lawswit

On October 22, 2020, Plaistiffs filed a complaimt in the US. District Court for the
Wesern Datrict of Michigan.  Plaintiffs alloge that the MDMHS Ouders violate their rights 10
free exercese, equal pectection, substaative dee process, freodom of spoech, asd frecdom of
swocistion R, | (Compl 19 13541, 163-85) (Page 1D #22-23, 27-30). In sddition 1 these
comtnutionsl claims, Plaistifls srgoed that the 100520 MDHHS Order s an snlawfal exercise
of asthority uader Michigan law and violates the Michigas constingion’s scpasation of powers
and noa-delegation clyses. Jd 95 142-62 (Page 1D #24-26),

The declarstion ssbmitied by the principal of PMamtiff Reswrection Schood, Jsced
Allssotr, atmests that MDHHS's mask requiremest for stodents in grades K-5 violates
Raurrection School's sincerely held religiows beliefs bocause it interferes with the school's
religiously oriested disciphinary policies snd preventy younger adents from partaking fully in a
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Catholk education? R 8.1 (Allsear Decl. 99 41-58) (Page 1D #1785-80). The declarstions
submitied by the Plaintiff parcots assert thae their children find manks uscomfortable asd
distracting from their religious edscation, and that he mask requirement conflicts with “the right
{85 a parent] 10 choose a school for them which comresponds 1o their owa coavictions® R. §-2
(Misnecki Decl §59) (Page 1D #190) (quoting Catechism of the Catholic Church (“CCC™)
§ 2229); R 5.3 (Sminh Decl. § 40) (Page 1D #197-98).

Plaintiff Chrastopher Misnocki amests that wearing 3 mack in the classeoom “interferes
with [Bis children's] ability 1o engage in Shewr clementary school classroom snd its Catholic,
relighous teachings™ R. 32 (Massocki Decl §52) (Page 1D #139).  He peovides specific
exampios of how the requirement Bat children wear maiks s the classroom affects Ms Sroe
children who are envolled at Ressrrection School. He states that wesrisg & mask negatively
impacts his childeen's foous, id 33 (Page 1D #137), “diverts [their] atiention away from the
Resson teaght in class,” & § 36 (Page ID H187), and “negacively affect(s] {their] ability o becathe
offectively,” il § 38 (Page ID #137).

Plainaiff Stephanic Smith states that her child, F.S., is wnable o wear » mask because he
“suller[s] from breathing isues” R. 8.3 (Smuh Decl 15) (Page 1D #194), and “is highly
susceptible 80 respirmtory infections that gquickly turm into addtional mfections such as
Beonchitin™ & 99 (Page ID #194). Despite Smith's chservation that F.S. is enable 80 wear a
mask decasse of his health conditions, F.S.'s podiatrician detormined that F.S. did not qualify for
» modical exempeion ® A 4 11 (Page 1D #194). As a result, Smith is “educating FS. ot bome
where he is not mandsted 10 wear 3 mask, and F.S. is on a long-term abseace from his Cathelic

Yo the inital complaint, Mamttfls aho wrguod that “Jijs sccerdanie with the teschings of S Cabolic
s, Reparocton School belwvns Dt evary homsan M Signiy aod is made in Ood's image aod Moo
Usfortanatcly, » mask Whiekds ow bamanty. Asd Sedeuse God crested o in M image, we are mashing that

mmage™ R | (Compl 1 22) (Page 1D #5)

“The MDHMS Orders exemprnd chiddren who “Jc jannot medically tolerate 3 face musk™ from complying
wih Be face ool soguiroments.  00A221 MDMIS Osder § 8B). The MDMHS Ovders clwify Ot “fajs
indrvidonl’s vohel reptesiation et they arc sot weaniag & face sk bocawss thay I8! withe 3 weuiied
endepiion . . may be sctopied I § Nd) Ovgasiiations may chOoNs 10 Mguiny Socemintatos I a0 Indieidenl
et molically tolonste & Ice mask. S, o g, Diccoss of Laming, Feoww 8 Logrn Piase & Mam,
Mps Swww Secosoflaning ocgodacstion phase-4-plan (rogetring Bt dedeoms snd sl cbtan 3 “writen
sigaed verification by » plywcian™ in ceder st 1o wear & sundk winde 22 school)



No. 20-2256 Reswrection Sch eral v. Hersel ot ol Page 11

school.™ I 16 (Page 1D #195). Smith and ber hanband “cansot give F.S. the same Catholic
education that e receives at Catholic school with his classmates ™ A7 § 20 (Page ID #195)%

Plaintifls moved for a temporary restraining ceder (“TRO™) and 3 preliminary infunction
seeking 10 enjois Defeadants from caforcing the 1005720 MDHHS Ovder againgt Resurrection
School and the other plaintiffs. R. 7 (Pls.” Mot. foe TRO & Prelim, Inj ) (Page 1D #65-70). The
diswrict court deniod Pliintils" expodited ex parte moticn for & TRO, concluding that Plainsfls
could not establish that they wosld experience imeparable harm without the order because they
had enreasonably delayed in fillag for emergency ex parte mjusctive sehief® R 11 (Ovder
Denyng Mot for TRO at 3-4) (Page 1D #207-08). Defendants then filed motioas 1o dississ, R
13 (Gordon & Newsel Joint Mot 10 Dismiss) (Page D #215-18) R 15 (Vail & Siemon, Mot. 30
Dismiss) (Page 1D #£75-76), and responses in opposition 10 Plaintiffs” request foe & prelimisary
injenction, R. 18 (Gordon & Nessel, Resp. is Opp. 10 Pls.* Mot for TRO & Prelim, Inj.) (Page
1D #565-60); R. 19 (Vail & Siemon, Resp. in Opp. to Mis” Mot. for TRO & Prclim, Inj.) (Page
1D #602-04).

After Defondants responded 10 Plaistifls" initial complaint and motion for a TRO and
preliminary mjusction, Plaintiffs filed an amended complaiat. R 21 (First Am. Compl.) (Page
D #636-63). The Fiest Ameaded Complaint assrowed Plaintiflfs” claims %o violations of fece
exercise, oqual peotoction, and substantive due process, and the Michigan comatitutional and
state-law clalees. &4 The district court detormined that the amended complaist & 8ot render
Defeadants’ motions %o dismiss moot and required Plantiffs w respond 1o the motions 10
dismiss. R 23 (12710720 Ovdier) (Page 1D 8692).

SWe wn toubled By pubc watmess sugpesing thal Resserection School did el reqeise stadesss je

$rhe dirtrct count naned Bt Wiktmwr and MDIHS isswed exceusive anders roguiring individuals over ¢
age of five 0 wear & face covering indocrs on July 17, 2000 and July 29, 2000 seapectively, snd than, the "Plmalls
connot oely o the Octaber 7, 2000 Openion froes the Michipan Suprome Court as the critecal evest ™ R 11 (Ouder
4) (Page 1D #208)
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The district court denled Plaistifls” moticn for a peeliminary isjusction. Resarrection
Sch v Gordow, 507 F. Swpp. 3d 897 (W.D. Mich. 2020} Applying Cosmomweaith v. Seshear,
981 F.3d 505 (&b Cir, 2020) (order), the district cowrt dotormined that Plaintiffs wese wlikely 10
secoeed on e merits of thelr free-exercee challenge % e 10052020 MDHHS Ovder, & &
900-01. Firnt, the Satrict court found that the 1000572020 MDHHS Ovder was neither motivated
by animus against people of faith or a specific faith nor limited % regulating onty religions
activity, & ot 901, The district court then determnined that the order was newiral and gescrally
applicable because it “requireid] ol individuals over B¢ age of five 10 wear a face mask in
peblic. This requirement &s in place whether they are anending & religicus school, & seceler
wchool, rensing crrandy, or participating in some other facet of daily life™ & m 901-02 T
excepticas 10 the ceder are “narrow and discrete,” and “apply %0 public schools and private
schools equally, and they spply 1o secslar schools and religious schools equally = & m 992
Thvas, the district coent concladed that Plannfls were unlikely 20 succood on the menits of their
froe exercise clam. M

The district cosrt Ssmissad Plamtiffs’ claim that the Ovder violated thew equal-peotection
rights by permining individuals 10 remove their face covering i certain circumstances, because
*{there is nothing in e faco-mask requiresent that treats simiarly sitsased growps of
individuals differeat™ I As for Plaiatfly" state-law claims, the divtrict court declined to
address this “novel question of state law for the flest time™ at this stage of litigasion. M.
Although the district court &id not addeers Plaintiffy' substantive-dos-process clasn by name, #t
concluded a the end that “Plaintiffs have falled %0 esmadlish a likfejihood of sacoess on the
merits on any of their claims M (emphases added),

Plaintiffs timely appealed R 25 (Not. of Appeal) (Page 1D #700-01). Defendants
move 10 dumiss the appeal a3 moot because MDHHS has rescinded the mask reguircments,
No. 20-2256, R. M (Mertel & Nessel Mot 0 Dismiss Appeal as Moot); No. 20.2256, R 37
(Siemon & Vail Mot 10 Dismin Appeal as Moot). Plamtiffs cppose the motion, No, 20-2254,
ROIE(Pls” Resp. Mot. 1o Dismiss Appeal as Moot).

The district court had jurisdiction pusseant 10 23 US.C. § 1331, and we have jorisdiction
pursesst 10 28 USC § 1292(ax 1)
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I ANALYSIS

A, Mostness

Defendants argue that we lack jerisdiction because Plaintiffy' chaims are moct. “[A] case
it moot when the issacs presentod are no longer “live' or the parties lack a legally cogaizable
imerest in Bhe ouwscome.™ Powell v. McCormack, 195 US. 486, 496 (1969). “Wo do not have the
power 1o adjudicate disputes that are moot, and *[t)he mootness inquiry mest be made af every
stage of a cwse.™ Hawrahan v. Mokr, 905 F 3d 947, 960 (64 Cir. 2018) (quoting Mclherson v.
Mich IHigh Sch. Athletic Assm, foc, 119 F34 453, 458 (61h Cir. 1997) (en banc)). There are
two televant exceptions 1o Be mootness doctrine.  First, volentary cessation of e chalieaged
conduct does not moct a case enless it s “shaolutely clear that the sliegedly wrongfel Schavior
could not reasonably be expectod 0 recur.”  United Swarer v. Concentrared Phosphere Exp.
Ass'm, 393 US. 199, 203 (1968). Second, a case willl a0t become moot if the injery is “capable
of repetition, yet evading roview.” Fed Election Comen™ v. Wis. Right so Life, Inc., 551 US,
449, 462 (2007). Plaiomfls arpee that their case should proceed under both excoptions, and we
addross both s tum.

1. Voluntary Cessation

“A defendant’s voluntary cessation of allegedly walawful condect cedimarily does ot
suflice 0o moot & case.™ Friends of the Earth, Inc. v. Laldlaw Env't Servs (TOC), Inc, $38U S,
167, 174 (2000). Where the defendant volantandy ceases the challenged conduct, the defendant
must establinh that: “tere is no reasonable cxpectation that the alleged violation will recur™; and
(2) “interim redief or events have completely and ierevocably cradicated the effocts of the alloged
violsticn™  Thomar v. City of Memplis, 996 F 34 318, 324 (6 Cir. 2021) (quoting Speech
First v. Schliasel, 939 F.34 756, 767 (6th Cir. 2019)). We castion that “[tjhe Surdem of
demonstrating mootness “is a beavy om0 ™ Cowwy of Los Angeles v. Dovis, 440 U S. 625, 631
(1979) (quating Ulwited Saver v. W T Grame Co, 345 U S, 629, 63) (1953))

"nomdmhnldiucun
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We generally treat “cessation of the allegedly illegal conduct by povernment officials . . .
with more solicitede . .. than similar action by private parties ™ Maadey v. Hairaton, 920 F 24
409, 415 (6th Cir. 1999) (quoting Ragedafe v Trmock, 841 P 2d 1358, 1363 (Tth Cir. 198%)).
“This [voluatary cessation] exception properly applics caly whes a recalciant legislature
clearly imlends 1 sccenact the challenged regulation.™ Ay Right 10 Life, foc. v. Terry, 108 F 34
637, 645 (6th Cu. 1997), see also Bench Billboard Co. v. Clty of Cincinmatt, 675 F 34 974, 981
(6th Cir. 2002) ("[S)edfcomection [by government officials] provides a secure fousdation for &
dumissal based on mootacss 50 long 25 it appears genaine.” (qeoting Moskey, 920 F.24 at 419)).

Plaintifls argue, aad Defendants acksowdedpe, that because Defendants’ “discresion to
effect e change Bes with one ageacy o adivadual, . .. significastly more than the bare
solicitude ekl is secexary %0 show Sat the voluntary cossation moots the clalm,” Seeech Firs,
939 F3d at 768, Hentel & Nessel Reply st 4, Piv” Resp. &t 7. Although MDHHNS, ke the
Defendaats in Speeck Firat, retains the sole authoriy 10 chasge the mask requirements, ths case
Is datinguishable from Speech First becasse MDHHS rescisded the challenged orders in
reipoase o “chaaging cecumstances” Defendants Hertel & Nessel offer evidence that the
policy change was genuise, incloding that $he policy chasge roflects incroased acoess and
cligibility for vaccines, that Michigan joins other states i rescinding their mask requirements, !
mnd Bat MDHHS rescinded almoat all COVID-19 orders, not mercly the orders ot issue bove.

Although the Sspreme Cosrt bas addressod mootness i the context of COVID.19
restrictions, the facosal cecumstances ae distageishable from those peesent Bere. In Roman
Caholic Diocese of Brooklym v. Cxomo, 141 $. Cr 63, 6845 (2020), the Ssprome Coun held
St the plainaiffs” chalieage 10 a stase COVID- 19 pandemic coder limiting atiendance at religioss
services was not moot even hoegh Se state had relaxed the atendance lmitatons @ response 10

SDicfendunts note that s of Ay 2021 thisty-one stucs have rescinded thekr mask requikemenss. Henel &
Newel Reply ot 3 a4 (ciag Andy Makow iz, Sav-dy-Sutr Culde 0 Foce Mask Reguivements, AARP (Nl 13,
20215 avadabic =t RapaVwww Aap org Beath AcalBy Ly eng W Fa D0 D0 W04 MR IANEEM S <00 0 s ad M )
Thin arguescnt cots both ways bocsune mary stater bave bmposed mank soguiromonts for K-12 usrecsion, me Pent
|5, and some sanes and locabtas have recondy roimponed deoad indoor mask roqeeamonts Dlewing 3 oo depe
B COVID- 1Y caoen, sne Neov. Exec. Disoctive. 04T (daly 27, 2001) (roguining mark waage by all porsons b s
with subviintisl or high trasamission of COVID-19) La Proct No. 2021137 (Asg 2. 2021) (mplemensing &
sadewide maok masdur)
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declising COVID-19 cacx. The Cowrt roasoned that the plaintiffs “remain under 2 constant
threat™ that the state will reimpose atiendasce limits without notice and “Dee individuals s the
slfected arca from attending services before judicial relief can be odaned.™ A at 45, The
state health departmest assigned arcas o different rk catogories baned om the severity of the
COVID-19 outbesak, and imposed defined restrctions on activity. Id st 66. The state contnved
10 use this famework, meaning that the plantiffs remained # risk of restrictions on atiendance at
religions services if the mumber of COVID-19 cases, deaths, and Mospitalizations increased. &
at 68 Here, Defendants do not presently use a similar famework for imposing mask
requirements and ofher pandemic restractions. To the comteary, Defendants st presest have
rescinded all pandom ic resarictions.

Similarly, in Tondon v. Newsom, 141 S, Cr 1294 (2021) (per curlam ), the Supeeme Count
held Bar the plaintiffi’ challenge 10 the state COVID-19 pandemic order limiting gathorings,
including gatherings for at-bome religions activities, wis a0t moot even though the defendants
sltcred the geidance dering litigation. The Cownt explained that

even ff the goversment withdraws or modifies a COVID restriction = the coune

of lagaton, Bat docs not secessanly moot the case. And 50 Jong as 8 case is not

moot, litigants otherwise cetitiod 1o emergency mjunctive relief remain entitled o

such relief where the applicants “romaim under a constant theeat™ Shat government

officials will use their power o remstate the challenged restrictions.

K at 1297 (quoting Cathalic Diocese of Brooklym, 141 S. C1. »t 68). In concleding that
plaintifls” challenge was not moot, the Court noted that “the previous restrictions remain i place
untll Apeid 15th, and officials with a wrack record of “movisg the goalposts” retain authority 1o
reisstate those beightened restrictions af amy time™ A (quoting S Bay Unied Pentecoun)
Chwrch v Newsom, 181 S.Cu 716, 720 (2021) (statement of Goesach, J.)).

The Tamdon Court's conclusion rested on its perception that state officials had a “rack
record™ of altering COVID- 19 guidance, and hat it had peevicusly “semmanly rejected the
Nisth Clrcuit’s ssalysis of California’s COVID restrictions on religious exercise™ four tleses.
145 S Cu s 1297, 1o contrast beve, Defendants have been consistent in their approach 1o mask
requiremscets.  For the 2020-21 school year, excleding & fow weeks ot the begmnieg of the
school year, Defendants requied studests in grades K-5 10 wear masks in the ¢lassoom.
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MDHHS altcred its mask requirements caly i May 2021 in respoase 10 the CDC's guidasce that
indevidualy who were vaccinated are unlikely %0 trassmit COVIDA19, and MDHHS chimisated
the mask requirements in June 2021 in sesponse 1o ssataimed decreaies in B¢ number of COVID-
19 casen, bospitalizations, and deaths and the wide availability of safe and effective vaccines.

As for owr own cirowit, n an wapsblished case reviewiag a COVIDA19 peblic-health
onder, we declined 10 apply Bhe volustary-cessation exception 1o mootness where the Goversor
replaced an executive order with a recommendation. Pleasanr View Bapeise Chawrck v Besheor,
833 F. App'x 936, 938 (6 Cir, 2020) (order) of Mavyvalle Bapeist Chwrch, lac. v. Besheor,
977 F.3d 561, 566 (6th Cir. 2020) (per curiam) (remasding 10 the district court 50 permat it 1o
consider “whether these cases have become meot in light of the Governor's new ceders™). In
dstinguishing the case from Cathalic Diccese of Brookim, we emphasized that “Sere, uslike
bere, the challenged order remamed in force subject 10 the apparest whims of the Govemor, 10
whom a presussption of regularity &d not apply.” Pleasant View Bapelst Chuwrck, 838 F, App'x
SR A

In some ways, Defendants’ argument that their rescission of the challesged MDHHS
orders moots Plaintiffs’ claims is stroager thas e one accepied in Ploanant Piew Bapiist
Charch. o Plearaw View Bapiit Charch, we relied on the Governoe's peblic statements that he
woeld scly on recommendations instead of mandases, which he made prior %0 the widegwead
avallabiley of effective vaccines. MDHHS's rescission of e challcaged orders, by contrast,
reflocts widespeead availability of and incroased oligibility for effecaive COVID-19 vacoimes.
O the other hand, Pleasant View Boptist Clarch imvolved school closares, which see 3 more
oncross publc health measwre than requinng that studests wear masks st school o face,
MDHHS and other publiic-health suhorities recommend that all persoss wear masks in school to
ensere that schools can malstam vporson lesening See, g, MDHHS, foterim
Recommendations for Operating Schools Safely When There Is COVID-19 Cosvwwmity
Tromsmisvion (Mene 25, 2021), howpsiiwww michigan govidocements'Coronavirus' COVID.-

Frialncifls sugpesr without explanation D “Tondon sdopord & SiTesent saalysis fom Plaasew Fiew
Saptisr Charch aod o Glfesert standend * P " Resp of 12 Plaintilhs' acpumsest s snevailing.  The Tondhr Coort

arvrond oo SiTerent dooxhusion reganding moointm than we &M in Mlodsanr Fiew Bapiiod Charch becanse Be Court
i responding 1o Bhe dotact (acts of hat cioe, oot because i spphed & &fforent standnd
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19_Guidasce_foe_Operating_Schools_Safely 728838 Tpdf. (“Scheols can layer muliiple
prevention strategies developed by the Cemters for Disease Cootrol and Prevention (CDC) 10
prevent trassmission within school buildings, redece durwptions 1o in-person eaming. and belp
protect the people who are mot fully vaccinated, which carrently inclades all childres snder the
age of 12 yoars."),

We conclode at Defendants cansot meet the heavy bueden of establshing that & &
“shaoluncly cleae™ that they will not reimpode & mask roquirement, especially for children
younger than twelve who casnct be vaccinated. We do mot doobt the sincerity of MDHHS's
statements Bat they kave no imention % rempose a mask requirement like the one challenged by
Defendasts. We also recognize that the rescission of all pandemic coders, incloding the mask
requirement, Is snigee bocause it reflects the wide availability of safe and effective vaccines. At
the same tame, the FDA has not yet suthorized their use in persons younger Than twelve, the
group comprising studerts o grades K-5. MDHHS has peevicusly ecimposed certain pandemic
emergency coden and tghtenod mask roquirements in respoase 0 isceeasing COVID-19 cases,
hospializations, and deaths. Coasidering the very real possibility that MDEHS may be faced
agam with excalating COVID-19 cnes, hospitalizations, sod deaths, we hold that Defendants
have not met their “heavy burden™ of showing that it s “absolutely clear™ ®at they will not
reimpose impose & mask roquiroment, including for chaldron = grades K-5 receiving in-pemon
instructicn. Defeadants’ rescission of the challenged MDHHS Osders does aot moot Plaleadls'
claims.

2. Capable of Repetitisn, Yet Evading Review

Plaiociffs” claims further come within e exception 1o the meotness doctrine for actions
Bhat ase “capable of repetition, yet evading review.” Pls” Resp. at 1014, This exception is
Imited "0 smeations where: (1) e challengod action was in its duration too short %o be fally
Itigated pricr 10 itx consation or expiration; and (2) there win & reasonable expectation that the
same complaiaing party would be subjected 10 the same action agan.'™ Chirco v Gaveway
Owkx, LLC, 384 F 34 307, 309 (6th Cir. 2004) (qeoting Wedurivie v. Brodford, 423 US 147,
143 (1975)). As the party asserting this exception, Plaiscfls bear the burden of proof. Lawrence
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v. Slackwell, 430 F. )4 168, 371 (6th Cir. 2005). Plaintiffs satisfy both sequirements for s
exceplion

Plaintiffs have satisficd the first peoag.  Although Plaimtiffs flled thelr complaint aad
motion for & peelimisary injenction in October 2000, the school year ended prior 1o when fis
case coudd roach the court of appeals, It is truc that Plaistdls &id not take advantage of
oppertunities 10 expedite cur review of the case ™ Noaetheless, the Supreme Court has fousd
periods of wp 10 two yoars to be 100 short %0 be fully litignied. See, ¢ g, Kingdoowware Techs,
Inc v Unied Siaves, 136 S. Cr 1969, 1976 (2016) (holding Sat a procurement contract that
expires in two years does not permit judicial review) Digje Py of Nawkwille, Inc. v Metra. Gev
of Nazhville & Deovihon Crty., 274 F.34 377, 390-91 (664 Cir. 2001 ) (holding that two yoars to
challenge 1o & local ordinasce peohibiting individuals with a sex-crime history 8 work foe a
soxually ocksted busingss was 100 short in dusation). Specific 1 the edocational comext, we

487 F. App'x 963, 980 (6th Cir. 2012)

Plaintiffs also sanisfy the second requirement of the “capable of repetition, yet cvading
review™ exception. This is in part bocasse Bhe sandand is & forpiving coe. “Recumence of the
issee nood mot Be more peobable than net. msiead, the controversy must be capable of
repetition.” Barry v Lyow, 834 F 3 706, 715 (6h Cir. 2016) This stasdard provides that “the
chain of posestial events does sot have 10 be air-tlight o eves probable 10 support the court’s
findiag of son-mootness.™ A at T16.

i
;
|
¢
i

Wptanafty note that Tdhe District Court's decision resulted

W“ﬂ%lﬂm»mmﬂm
poocess™ Pia’ Rosp ot 11 Det Plaindffs acc of loast partly respoesible
debaped o filing Oew complabas la fodoral comst satd Octoder 12, 2000 and

Dt medents i prades K-35 wear masky oo Scptomber 25, 2000, EO mmuw 5.
umsmnw*-oms.mummwnu
sdvastape of opporminies o expoding the Mygation.  For lestance, Planidls cowdd have Tiled &
Injeniion poading appeal, 3 other parties challonging COVID- 1Y pendemi svdory
Chvintion dood v Tolede-Lacar Coty Nealth Dept, 984 1 34 477,479 (60 Cu
athan S 00 gnaction pendiag appeal fifices day after the datrut cowrt deakd
pescnen sad reeaty-Sowr dayy afer the plaletifh fod Biolr complaintl, &
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Although Defendants provide ample reawony—aamcly the availability of and expunded
eligibility for COVID-19 vaccmes—that » masdatory requirement thar students o grades K-35
woar masks in the classroom is snlikely, that is sot the standard. Rather, we look 10 whether the
controversy is capable of repetition. MDHHS acknowlodged in & ceder rescindisg the mask
requirements that “the COVID- 19 pandemic continees 10 constituie as epidemic in Michigan
06/17721 MDHHS Order. Both the CDC"s asd MDHHS's geidance recommend that stadents in
prades K-12 wear maoks in the classroom. This is sufficsent to establish that Plaistiffs’ claims
are capadle of repetition, yet evading review.

True, in the clection costext, we have determined Bat lawsuits challenging clection
procedures in light of the COVID-19 pandemic sad atiendaar resinctons are aot capable of
repetition, yet evading review. Most recently in Thompson v Deline,  F 4% —, 2001 WL
3133692 (642 Cir. July 28, 2021), we held that the plaistifls’ chalicage 10 the sigaature
requirements for ballot initiatives was moot as 10 the 2021 election. In Themyssow, the plantifls
srgued that “COVID- 19 resains 2 “full Bown crisis’ hamgpering their efforts 1o gather segnatures
for 2021 Initiatives.” and thus their chalieage fell under the capable of repetition, yet evading
roview oxcoption 10 the mooteess doctrine. A ot "4 We concluded, however, that
“advancements i the COVID- 19 vaccine and reatment™ made COVID-19 undikely 1o theoaten
wriosaly the plaintiffs’ sbility o collect signaturcs for Be 2021 ballot mitistives. I sev also
Memphis A. Phillp Rondolph but. v. Horgert, 2 F A $48, 560 (6th Cir. 2021) ("Fortunately,
becasse of advancements in COVID-19 vaccmations and treatment since this case began, e
COVID-19 pandemic is unlilely 1o pose & serious theeat during the next election cycle.” (citing
Trends i Nuwber of COVID-I® Cases and Deaths in the US Reporsed 0 COC, by
SveTerrsory, Cus for Discase Control & Prevention, Bups.loovid ode govicovid-dats.
trackes/Pirends_dallyendscases (bune 15, 2021)) "

These election cases, however, are dstinguishadle from the present case.  Fint, ow
decisions in hose cases were contingent om the avadlability of COVID-19 safe and effectve

Winformunancty, S Suly member of COVID-19 canen, Sospltalirations, and destis Mt 3inee owdod
sigaiicaly spwards.  Trondh in Namber of COVIOIY Cases and Deatho in the US Reporsed o COC. by
Sowe Terviory, COC, baps Doon i odc govicavid-daa-sactan¥ionds dadywenducasc {acoenod on Aog 2, 2921)
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vaccmations and treatment, which are presently authorized for use by persons old esough to voe
and sigs petiticns for ballot mitiatives, but not for children i grades K-35, Secoed, in-person
Imstrection meanmgfully differs from participation o the electoral process in a way that incecases
Be rik of contracting and trammitting COVID-19. Whereas participating in the clectoral
process s & “deceete, individualized, ofien brief activitfy”™ in-persos classroom mstructon
mvolves “indoor gatherings occurring for bowrs a day om a daily basis.™ Hertel & Nesscl Br, o
36 Finally, sdbough COVID-19 may net pose 3 serious cocugh disnuption 8o the elecaoral
process, it may still pose a significast esough prodlem 0 compel MDHIS 10 mandate that
penons, especally individuals sot yet able o be vaccmated, wear masks.  Accordingly, we
conclude that Plaintiffs” claim is not moot and turm 1 the merits of their challenge.

B. Standard of Review

We review for abuse of discretion a district coun’s destal of a prefiminary Iajusction.
Chabad of S. Ohio & Congregevion Lavbovitch v City of Cimcina, 363 F.)d 427, 432 (66 Ci,
20043 “While the ultimane Socision 10 grast or deny & peeliminary isjunction is reviewed for an
abuse of discretion, we review the district court’s legal conclusions de movo and its factial
findings for chear ceror.” Obama for Am v, Husted 697 F3d 423, 428 (6th Cr, 2012). We have
castioned that “filhis standaed of review is ‘highly deferential” 10 the district cosrt's decision ™
Certified Restoration Dry Cleaning Netwerk, LLC. v. Tenke Corp., $11 F.3d $35, 541 (6th Cie.
2007) (quotiag Leary v Doeschwer, 228 F.3d 729, 739 (6th Cir. 2000)). To sammarize, "fwje
‘review the District Court’s legal rulings dr mowo’ (incleding s First Amcadment conclusion),
‘and its wiimate conclusion [as 10 whether 10 grant the preliminary injunction) for abese of
discretion."™ Plarr v. Bd of Comm 'rs on Graevances & Dusciplime of Ohio Swp. Ct, 769 F )4
447, 454 (615 Cir. 2014) (quoting McCreary Cosnsty v ACLU of Ky, 5435 U S. 844, 367 (2003)).

In dctermining whether 10 grant a preliminacy injunction, we comssder four factors:
"(1) whether the movast has a strong likelibood of success on the merits; (2) whether the movant
would suffer irrcparable mjury absest the injuaction; (3) whether the injunction would cause
substantial harm 0 others; and (4) whether the public mterest would be served by $e ssuance of
an injenction” Bays v. City of Fairborn, 668 F 34 $14, 818-19 (6th Cir. 2012). Whee, &4 in
s case, Plaintifls “seck{] a peeliminary injusction on the basis of a potential constitutional
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viokation, "Se likelibood of success on the merits often will be Be dcterminative factor,™
bame for Am, 697 F.3d st 436 (quoting Somes v. Caruso, 369 F 3d 258, 265 (6ch Cir. 2009))
Accordimgly, we focus our ancetion on whether Plaintiffs can establish a Sielihood of success
on the merits

C, Free-Exercise Challeage

PMaintiffs argee $hat MDHHS's Orders violste their sincerely held seligious belicls
because they requine stedents i grades K5 at religioss schools %0 wear a face covermg. We do
not question the sincerity of Plaintiffs” belicls that wearing 3 sk is the classrooms violates their
Catholic faith. Hermandez v. Commn'r of Intermal Revenwe, 490 U S. 630, 699 (1989) ("It is st
within the judicisl ken 10 question the centrality of particular beliefs or practices 1o a faith, or the
validity of particular Neigants’ mtorpeetations of those creeds.™).  Defendaats hgely do not
question the sincerity of the Plaintiffy” religious objoction 10 wearing 2 mask in the classroom

We begim with the famillar framework for froe-oxercise clams. Whare a challonged law
is noutral and of general applicability sad has merely an “cidental effect™ on Plainsflfy’
religions bebefi, Defendants noed not thow a compelling governmental intevest. Chawrok of the
Lukwwl Babolu Aye, Inc. v. Chty of Hicleah, S08 U.S, 520, 531 (1993 ), see also Ewp Div., Dipt
of Hum Rex of Oregon v. Smith, 494 US. §72, 578 (1990) (holding hae if buedening the
exercise of relighon is “merely the incidental effect of a geacrally applicable asd ofcrwise valid
provision, the First Amendment has a0t boca offended ™). Where the challenged law does not
meet these requirements, Defeadants mut show that the policy is sarronly tailored 10 serve 2
compeling state mterest. Claroh of the Lukumi Sabdal Aye, 508 US, st 531-32. Ths rule, in
part, reflected peactical concems with requiriag governments %o satisfy the stringont standand of
establishing a compelling interest for “all actions hought 10 be religiously commanded ™ Sevath,

Vituctondants Vall and Sicman costond in Seir Seiel St “Agpeilants do sot cite §0 any sources o spport
their pontien Bt (he Catholic fuih or Cathalic Shoology is In 3ay way apposcd 10 B oae of proplyfactc masks
during & global pasdomsic.” Vil & Siomon Be. o 4, o "provide sxy cusmples of ways i which masks bnscrfons wigh
burdes Beir relapions belici” AF ot 19 Mantiffy” objections to masks adwetiodly me confising 3nd of Snes,
Aprers into socular, rather thas scligions comcerss.  Newerthelon, & plaintiffs “sefigions delich seod acx be
siceptable, lopoel, cossiont, o¢ commprchonaiie to ofhery in oeder to merit Furst Amendment protection. ™ s
Rev. M of Ind Emp Sec Doe 430 US 707, 714 (1991)
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4% US. o 335 Requiring povermments 35 show more Bhan 3 rational bavis for & law of newtral
and general applicability would.

epen the pecapect of comatitutionally required religious exersptions from civie
obligations of almont every conceivable kind—ranging from compulsory mileary
service, 10 the payment of taxes; 10 health aad safety regulation sech as
md traffic laws; 10 social welfare legislation such a5 minimum wage laws, child
labor laws, animal cruclty laws, eavicosmental pectection laws, and laws
providing for equality of opportuaity for the races.

& st £53-39 (cianons omamed).

A law, of course, is net neutral asd of genceal applicability if it discriminates o its face,
Hartmomn v, Some, 68 F3d 973, 976, 978 (&h Cir 199%)  Relatedly, “[a) law might be
motivaled by ammus toward people of faith in gencral or coc faih in particellae ™ Roberty v,
Neace, 958 F3d 409, 415 (6ah Cir. 2020) (pee curlam). Even if 2 law appears seutral and is
devoid of asimus, it i not ecutral and of general applicabiliny if & is “riddiod with cxemptions.™
Ward v Polive, 667 F.3d 727, 738 (6th Cir. 2012).

We conudered the intersection detwoen religious schools and COVID-19 ceders in
Comeomrwoaith v. Beshear, 981 F 3d 505 (6th Cie. 2020). In Berhear, the plaintiffs argued that a
Keatucky ceder that tempocardy prohidited in-person instruction ot public and peivase K-12
schools violsted thew free-axorcine nghts  Wo concleded, in 3 published opision, that the
plaietifls were snlikely 8 succood on their claims that the ceder violated the Free Exercise
Claase of the First Amendment, and thes stayed $he district court’s preliminary injenction. M ot
S11. Fiest, we detcrmined that the ceder was “ncetral and of gencral spplicability™ because it
“applies %0 all public and peivate clementary and secondary schools i the Commonweahh,
religious or otherwise™ I &t 509 Accoedingly, the ceder “need sot be justificd by a
compellisg governmeatal interest™ Lf  Thus defornng o “the Govermor's determination
regading the hoalth and safety of the Commonwealth at this pomt m tme,” we concluded that
the plaintiffs were snlikely %0 scceed on the merits of ther frec-exercie challesge Id u 510,
The Supreme Court donied the plaintiffs’ petition for 2 writ of certioran without reaching he
merits of the case becaune of the “limisg snd the impending cxpisation of the Order.™ Damvitle
Chvistion Acad, Doc. v. Beshear, 181 S, Cv 527, 528 (2020).
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In the preseat case, the dintrct court applied Berhear and comectly concluded that
because the requirement 10 wear & faclal covering spphied 1 students i grades K-5 &t both
religious and son-religioos schools, it was newtral and of general applicabllity. We agree with
the district court’s application of Besbeor.

Plaissdls argue that 3 sebsegqeent cxe, Monclove Christian Acodemy v Todedo-Lacas
Cownty Heolth Deportmens, 984 F3d 477 (6h Cir. 2020) (oeder), conflices wah the
distrct count’s osder beve. In Monciove Christion dcoademy, the panel concluded hat s cosnty
heald-deparsment order requiriag all schools & Bie comnty 1o clade for in-person leaming was
0 pudlic and religious K-12 schools alike, Bie pasel constrecd e relcvant comparater 28
sccular businesses sech as “gyms, tanning saloss, office buildings, and the Hollywood Casino™
that the bealth order had permitiod 10 remeain open, ol nom-seligions K12 schools. Jof w1 4582
Accordingly, e panel held that hoalth crdor was sot sevtral asd of general applicabiley and
applicd strict scrutity o the chalicaged order. Apphying thay standard, the pasel concluded that
Hhe bealth-department order was not narrowly tallored 10 serve & compelling state imerest and
graated plantiffy’ motion for a preliminary injusction, Following $e framework of Monciova
Christioan Acodesy, Plaintiffs argoe that Se district court erred by falling o compare MDHHS's
imereat in roquiriag that stedents in grades K5 wear masks in the classeoom with MIDINS's
imterest in allowing persons sot 80 wear masks in certain, secular circemstances. Pls." Br. a1 30,

Beshear and Monciove Clvlsnion Academy, Bowever, scemmgly conflict with one
another, Indeod, the panel in Mosclove Chrimtiom Academy recopaized that Besheor couM pose
& issue but contendod that the docision in Bexheor & not consider the “teoader question™ of
“whether an ceder closing peblic and parochial schools violates the Clause if it leaves orher
comparable secullar actors loss reatricted than the closed parochial schools™ If st 481 Thas,
according 10 the panel in Monclove Christian Acodemy, it was free 10 consider i Be firmt
imtance whether the relevant comparstors were secular actors regelated by the specific order or a
booader set of secelar businesses. A As Plamtiffs and amici here suggest, Momclova Clhetinion
Academy”s intorpretation of Besheor is incommest. Amici Br, 3 9 In Besheor, we did consider
whether the appropriste compatator was ofher non-religious schools or ofher non-school ensitics
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and held that the former was the appropeiate comparator. The plaintiffs and amici is Beabear
argued at the disteict cowrt and in their appeliate briafs that the law was not nevtnal and of peneral
appicabiley because it poohibited nperscn oducation ®t K-12 meligicns wchools while
permitting secular activities 10 continue. See, ¢ g, Pls-Appelices’ Resp. Mot. for Sty Pending
Appeal, ; 3-5, Commomeenlth v Besiwar, 981 F3d 505 (64 Cir, 2000); Brief for Pleasant
View Baptist Church ot al a5 Amici Curise Supporting Respoadens, at 5-10, Commmonvenhh v.
Beshear, 981 F 348 505 (6th Cie, 20200, Brief for Multiple Privace Kensucky Religious Schools as
Amici Coriae Supporting Respondeats, at 9-12, Commomecalth v Beshear, 981 F. 34 505 (6th
Cir. 2020). Acccedingly, a3 s issec was “Srought 10 the attention of the court” and “ruled
wpon” i the carlier case, we must follow Beshear rather thas Monclove Chriatian Acadomry,
United Seates v, Lacide, 612 F 34 £71, 876 (6th Ch. 2010) (quoting Riward v. Laowa, 440 F 34
361, 363 (6th Cie. 2006)); see also United Staves v. Larvis, 999 F 34 442, 44546 (6th Cir. 2021)
("Forced 10 choode betwoen conflicting precodonts, we must follow the flast one. ™)

Tamdow v. Newsom, 141 S, Cr. 1294 (2021), does a0t compel & Sdferent comparmor. la
Tamdon, the Suprense Count concludod that the plaintiffy were likely %0 succood on the ments of
their free-exercise challenge 1o a California order limiag all gatherings in homes, religious aad
son-religious, 1o three households. L a1 1297, “[Glovernment regulations are not nestral and
generally applicable, mnd therefore trigger swict scrstiny wnder the Free Exercise Clase,
whenever they treal any comparable secular activigy moee favorably than religioss exercise ™ A
#1296, In concluding that the restiction was not neutral asd of peaceal spplicability, the Coun
religious exercise, permaming hair saloss, retail soces, personal care services, movie theatery,
private yutes al sporung evests and conscents, and ndoor restaunants 1 drng together more than
Bree households at & time.™ &4 (emphasis added). Identifying s comparable secular activiey for
religious schools other than a public or private somreligious school is deflicult.  Schools
educating sedents i grades K-5 aee unique o bringing together sedents not yot old esosgh to
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be vaccinated agsisst COVID-19 in an indoor setting snd every day.'? Accosdingly, the proper
comparable secular activity in this case remains peblic and private noarcligioss schools.

Even under this broader conception of comparsble secular activity, the MDHHS orders
arg net w0 riddled with secular exceptions as 1o fail 10 be nevaral and genenally applicable. The
exceptions 10 he MDHHS Osders were narrow and Siscrete.  First, many of the exceptions, sech
as medical intolerance 10 mask use, eating and driaking, swimming, o receiving & meducal
westment during which & mak camnot be womn, ae “inberently incompatible with™ wearisg »
mask. Hertel & Nessel Be. at 30, Costact spoets where participants cannct safely romais
masked must adhere 10 a teating protocol 03022021 MDMNS Order § SaX2) MHere, Plantiffs
seek 10 exempt chiliren in grades K-5 at religious schools from having 10 wear a mask durieg s
activity in which woaring a mask is possible, albeit uadesiable for Plaletiffs, Secoad, almost all
exceptions 8 the MDHHS Orders—aside feom children younger than five years old asd those
modically usable to wear & mask—are short in duration sad fower risk (medical and personal
care services tequiring removal of & mask; voting). Hertel & Newsel Be. at 10-31, Some of the
exceptions have a stringent social dissancing requirernent (publc speaking with twelve feet of
distance) o are cutdoors where the risk of COVID-19 sransmission is roduced (ostdoor,
physically dissanced exercise). Jof ot 33, Third, The MDHHS Orders also exempe activites that
e necesmwy 10 flfill “oqually important obligations 1o its citirees” health and safeny™
(firefighters, police officers, aad emergency medical perscanel “actively engaged in 2 public
safety role . .. whore wearmg # face mank would seriounrly tverfere in the performance of thelr
public safety respossibilities,™ 030221 MDHHS Order § 8(5) (cmphasis added)) Hered &
Nessel Br. st 13-34, By contrast, as Defendants aptly describe it, “plaintiffs’ activity comprises
all-day, ndoor mixing of the same provps of people, five days 2 woek for months on ead™ & ot
35 Mhus, walike n Monclove Christian School, where the challenged ceder exompood an seray
of weular activities 1that the paned viewed as posing a greater rink thas in-gorson instruction, the
exceptions 8o the MDHHS Orders are sarrow and laegely Bmited 10 activities of lesser rak than
N-PENon Imstiuction

Dpartass the ondy st comparable secvler sctanty. (MM ore erpanirmsens. weve sshirct 1 (he seme
rogorement tal chikiren ages five yoars snd obder wear g mask. 0500721 MDMHS Order § Ne)
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Finally, all exceptions %o the MDHHS Oudors wore available to Plaimsiffs of they had
chosen 10 engage in Thas activiey. Hersel & Nessel Be a2 27. Plaintiffs were able to remove thew
face covermgs 10 eat lunch at school, swim derisg physical education class, participate in Mass
st school, engage in distanced public spesking oo a religious topec, or exercise outdoors while
physically distanced during recess. Al Under the MDHHS orders, persons modically usable 1o
wear & face covering, such as Smith"s son, could go without a face covering at school. Becase
He MDHHS Ovders ace ot 30 nddled wath exceptions for comparable secular activities & %
render the mask roquirement not newtral and of pesenl applcabilay, we review the MDHHS
Owders for whether the state has & ratioaal basis.

Other cases cied by Plaintiffs do sot change this standard. At oral argument, Plainaidls
argued that the Sspreme Court's recent decision In Fadvon v Clly of Phifadelphie, 141 S. CL
1568 (2021), pecocunced 2 different standard, In Fulton, the Supreme Count coacluded fat the
city's refusal o contract with Catholic Social Services for the provision of foster care becasie
Be agescy’s religions beliehs preventod 01 from cortifying samo-sex couples viclated Be
organization's frec-exercise rights. AL at 1852, The Fadion majority’s sarrow holding focused
On & coslract provition Bt pormitted $he commissioner of the city’s Depariment of Heman
Services 1o grant exemptions 10 the noo-discrimination clause in her “wole dicretion™ M at
1578 The contract’s grant of snfesterad discretion meant that the son discrimisateon ¢lawse was
sot neviral and of gencrad applicability, ssd Shus, was subject 10 strict scrutiny, Ad at 185),
Although the plaintiffs and some of the conceming jestices asked that the Court recomsider
Sewick, the majeeity declined o o 30 becawe the city's policy was not sewtral asd of peseral
applicability, and thus, fell cutside the scope of Swich. AJ ot 1376-77.

Plaintiffs cite e Supreme Court's recent decision in Ow Lady of Guadalupe School v.
Movrissey-Berru, 140 S. Cr. 2049, 2055 (2020), for $e principle that “[t|be First Amendment
peotects the night of religious instiutions 10 decide for themselves, free from state isterference,
mamers of church government as well as thoso of faith and doctrine,™ (quoting Kedroff v St
Nicholas Cathedral of Ruxsian Ovthodox Charch iu N Aw, 344 US, 94, 116 (1952)). P’ B,
ot 26, Phiniflfs' relance on Owr Lody of Geadalype School is misplaced. In Owr Ladk of
Guadalupe School, e Supeemne Court concleded that a form of Enmenity from employment-
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dincrimination claims brosght by certam employees, the manisterial exception, exsended 1o two
teachers who taught refigion and participased in religions activities. Ad st 2066. The Supreme
Cosrt, however, emphasized that religious instiations” shility 10 decide “mamers of church
poverament” and “faith and doctrine,” “doos not mean that religious iastinutions enjoy & pescral
immunity from sooulr laws” A4 u 2060, MDHHS Orders roguiriag all persons ages five and
older 10 wear 3 mask @ public—aachiding In the classroom o not comparable to infraging on
Be school's muthoeity 10 select their ministors snd religious edecators.  Thus, Owr Lady of
Guadalupe Schood provides no help 10 Plaianfls

Plaintiffs’ citation %0 Thomas v. Review Board of Indioma Employment Socurity Divivion,
450 US. 707 (1981), s sho misplaced.  According to Plaintiffs, Thomar compels us to “defer(]
[to] Plaintiffs' understanding of thewr ows religious belicfs™ and not conclade that “amy benden to
Plaintifs" religious belichs was “incidental ™  Pls* Br. ot 22 (quoting Resarrection Sch v
Gordow, S07 F. Supp. 34 897, 902 (W.D. Mich. 2020)) Thomar, however, stands for the
proposition that we should defer %0 a plaistifl™s characterization of her opposition 10 & law o
religious. Thoessr, 450 US a1 714,

Plainaiffs also argue that we should spply strict scruting fo MDIMIS's Orders because the
ceders viokate both their free-exercise rights and their rights s parcets 1o direct the oducation of
their children. Pis.’ Be. ot 32.% This bybeid-rights theory stoms from dicta in Smitk explumiag
Bat 2 plantiff may establish a violason of Be Froe Exercise Clame by thowing %hat 3 nestral
sad gencrally applicable law viokates “he Froe Exercise Clause in conjenction with cther
constiutional protections.™ 40 U.S. s £3).

Although some clrcuits have recogaized hybead-rights claams, we have consistently

doclined to recopaize hybridnights claims. For mstance, In Kissinger v Board of Trustees of
O Stase Umiversity, Coliege of Veterinary Medicing, 5 FJ3d 177 (6h Cir. 1993), we

Win spport of this hybrid-rights argament, Mamtifly cite language Som e Seprone Cout's sier
Oanrille Ohrisrian Acodemy dochniag % grast Plassis’ application for 3 welt of geriovant. M.’ Be. o 32 (Even
if this Cowt were % dooms Dofondants” orders gessrally applicable, which they ae sol. Pluietis’ free exercise
claim abso roquires heightcnad scrutiny Decang the “sppduaton of @ medil. proosly appisable law te sclipounly
motvalod action implicates She right of parents 0 Sect the aducation of thew dNkien ™ (guating Diamaille
Christian Acad, 141 S Cr a2 3250 Plakonfty” sefioronce is misleading, Secause the Seprome Conrt was morely
FEPCALIOG 3 ATFeIITL FMOd By Bl fk aiieieag Bu merms of Do wpanent
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considered the merits of 2 veterinary studont’s claim $hat hor college's policy of requining
studeats 10 dssect animals violated the Froe Exercite Clasase and other constititional peovisiont.
We declined 1o apply strict scrusiny 10 her hybeid claim, reasoning that “{wje do sot see how a
state regalataon would violate the Froe Exorcise Clause if it imphcates othor comstitutional nghts
but would mot violste the [Firee Exercise Classe if & &ad not implicate other comstutional
rights” M at 1580, Samply pet, this outcome would be “completely illogical ™ Ad “{Thherefoee,
at least uatil the Sepreme Court holds that legal standards usder the Froe Excecine Clause vary
depending on whether other constitutional rights are implicated,™ we explained that we would
“s0t wse & swicter legal standard than that used in Swith 10 cvalesse generally applicable,
excoptionless stale regulstions under the Free Exercise Clause™ Lf  Since thea, we have
consitently declised 10 recopnize a hybrid-rights thaory. See Ploasaw View Boprisr Charch,
BIS F. App'x at 2041 (Donald, )., concerring) (collecting cines). We decline 1o recognue &
hybrid-rights claim here,

Applymg rational-basis review, we hold hat the MDHHS Ovders are rationally related to
A legitimae poversment imterest.  To satisly rational-basis review, Defendants munt show “caly
®at the regulation bearfs] some rational relation % a legitimate state Intevest.”  Crapmiles v
Giles, 312 F3d 220, 223 (6th Cie. 2002). Here, Defendants had » legitinate state isterest in
controlling the spread of COVID-19 s Michigan  Plaiotiffs appecently concede this peet,
acknowledging that “COVID-19 poses real challenges and concorms %0 everyonc and roguines 2
robest response.” Pls’ Br. st 4. Purther, Defendants chie more than ample evidence that
requiring manks in the school setting mmimizes the spread of COVID-19. See Hertel & Nessel
Br. at 4-5; Vall & Siemon Br. &t 8 R 162 (AT of Vail) (Page 1D 8535-62)  Although
Plaistiffs question $e cffoctivencss of masks, even they admit that “masks serve a purpose when
snadenns casnct socaally distance and do 20t object o (nd, isdeed, enforce) mask wearing is the
halbways and common arcas of the school ™ Pis " Br. at $-6.

We conclude that the MDHHS Ovders do not violate the Free Exercise Clause becasse
the MDHHS Orders are newteal and of general applicability and satinfy rationad-bavis review,
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D. Equalt-Protection Clabm

Plaintiffs argee that the MDHHS Orders violate the Equal Protection Clause because %o
Orders exempt cortain secular activitios but not religious education, asd, alernatively, becausc
the Orders lack » mtiosal bases.  Plaietifls ahio faclt B¢ dntrict cowt for faling 10 cite casclaw
explaining why the MDIEHS Orders satisfy the Equal Protection Classe.

To extablish an equal-pootection viclation, “a plaintiff must sdequatcly plead that the
povernment treated the plamtif “&paratcly 38 compared to similarty sivated persons and that
sach disparate trostment either bendens a fusdamental right, targets 3 suspect class, or bas no
ntonal dasis.™ Cir for Bio-Etvical Reform. Inc. v. Napoluano, 648 F 34 365, 179 (6th Cie.
2011) (quating Clwd halia Soccer & Spovts Org, Inc. v. Charter Townahip of Shelby, 470 F 34
286, 299 (6% Cir. 2006)). We have oxplained that “{the threshodd element of an oqeal
profectson claim is dispacsic destment, once dinparate treatment is shown, the egual peotection
analysis 10 be apphied is determined by the classification used by povernment docivon-makers”
Soarbrouph v. Movgan Crty. Bd of Educ , 470 F 34 250, 260 (64 Cir, 2006)

Plaistifls” oqual-protecsion challenge is confaning, is largely a repackaging of its fiee-
exerce argument, aod s ultimately meritiess. Fiest, Plaintiffs 1 to sastinfy this @renhold
requirement of showisg that e sate has woatod similaly siteated persons differently than
Plamtifls. Plaintiffs argue that the MDHHS Orders result in “disparate treatment”™ bocaue they
permit persoes 1o remove their masks whilo engaging in cortan secular acanvities and in refgaoes
worship in a howse of worship, while requirisg students in grades K-5 at religious schools %
wedr staks. Thas is o froe-oxorcise challenge. not an equal-protection challenge. Scemingly
recopgmizing that this is a feec-exerceie challenge, Plaintiffs opes their argement by stating that
“e chalicaged measures bundon Plaintiffs’ fundamental rights o the free excrcise of religion
under the First Amendment in violation of the equal protection guarantes of the Fourseenth
Amendment.™ Ps.' Br. at 34 Funther, there Is no “dispesate trestmsent™ bocause the MDHKS
Orders &d not dastinguish betwoen certain groups of children. The MDHHS Ovders required ol
childven ages five and older 10 wese masks in public, sebject 10 & few universal excoptions fat
were available to Mamtiffs,
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Plaintif®s” argumsent that the requirernent that children ages five years and older weae
masks in the classroom lacks any rationsl basis i oqually unvadling. Albosgh unclear from the
beicf, Plamtifly appear to argue that the MDHHS Orders lack aay rational basis because the
Orders exempted sctivitics that Plaintifls perceive as riskier than the in-persen edecation of
studosts in prades K-35, Pls.' Be. st 34 One could also inclede Plaintiffy’ general belief that
mashs do a0t work 10 limi the transmission of COVID-19 within this argement. S a1 5. As
discussed in Part 1LC, bowever, the MDHHS Orders satinfy rational-basis review. Accordingly,
we conclude that Plaintifs" oqual-peotection claim fails.

E. Substantive-Due-Process Clam

Finally, Plaintiffs acgue that the MDHHS Ovders violate their sebstantive-due-process
rights. “Where a particuler Ameadment ‘provides 3 cxpliicit sextuad somse of constitational
profection’ against a particular sort of government bebavioe, ‘hat Ameadment, not the more
peocralired soticn of “mbstastive due peocess,” must be the guide for asalyzing Bese claims ™
Albright v. Ofiver, 310 US. 266, 273 (1994) (queting Graham v, Conmor, 490 U.S. I8, 395
(1989)), see alse Kiver v. Kavador, 831 F 34 784, 791 (60h Cie. 2016) (deckning to comider the

plamtiff’s ssbstantive-dec-peocess challcage bocause # was really a commercial-speech case)
Plaiotiffs’ chalieage to the MDHHS Orders bies in the First Amendnent’s Free Exorcise
Clause, sod thus, their substaative-due-process claim & duplicative.  The destrct court
admimedly did sot explicitly address the merits of Plaintifly substantive-dee-process claim. We
nooctheless conclude that Plamtiffs' sebstantive-due-peocess Claim is without merit.

1. CONCLUSION

For the foregoing reasons, we hold that Plaintiffs’ challenge 10 the mak regquirement for
children in grades K5 in all schools in Michigan is not moot. We AFFIRM the district court's

denial of Plaintiffs" motion for a preliminary isjunction.
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CONCURRING IN PART AND DISSENTING IN PART

SILER, Cwcott Judge, concurning in part and dusenting i part. | coocur with the
majority’s conclusions on mootaess, in part A of the opision. However, | dissent on the merits
on Be primacy iswe, that is, whether the district court comectly denied the petition for the
granting of 3 peelimsary injonction

1 do sot quarrel with the fact that the dntrict court had the authority to deny the mation
for prefiminary injenction under the facts of this case, bet it did sot have the benefit of the moce
recent case Tandon v, Newaom, 141 S Cr 1294 (2021). I also did not have the benefit of the
decision in Monclove Christian Acadensy v. Tolodo-Lavas Cosnty Heolth Departoent, 934 F 34
477 (6th Cir, 2020), which was handed down later in the same mondh that the district court made
its reling.  Mosclove held that i caves such a3 tha, the court shoald look o1 all comparatons, sot
Just the pablic schools. & at 430 The district cowrt here compared the restrictions i this matter
with those followed in Commameealih v. Beshoar, 981 F.3d 505 (6th Cie, 2020) Yet Monclowas
is more consistert with Tandhon than Sesbear. The count dM not consider other companble
secular activities boyomd the public schools. | feel it is 2 mistake for this count 10 spheld the
denial of the preluminary ingunction os the imerpresation from Tandox without giving the datrict
court an opportusity ¥ consider it in Tight of all the evidence before it. Thesefore, | would
remand 10 the district court 1o review the case i light of the decision in Tandon.



